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INTRODUCTION
International legal theory is undergoing a major transformation in response to globalization processes. The way that actors create, implement, and control international law is far more complex today than it was thirty years ago. There has been a corresponding intensification of the transnational legal process. The distinction between national and international law has become less clear. States continue to be the main actors in international law, but there has been a multiplication and intensification of the role of sub-state and non-state actors. 1 International law continuously traverses between the national and international spheres, through both public and private instruments. Meanwhile, the process through which norms evolve becomes increasingly dense. Therefore, international relations have simultaneously become much more rule-oriented. subsystem create conflicts among them. 5 A model once complicated (multiple and heterogeneous) becomes overwhelming and complex (interactive and unstable). 6 Many different issues related to the transformation of international law have consequences for the way that we understand it: the proliferation of norms, the creation of new sources and subjects of international law, the limits of some new meta ideas, global constitutionalism, global democracy, and complexity versus fragmentation of international legal systems. Each of these discussions is subject to intense debate and scholarly study nowadays, including courses at the Hague Academy of International Law and other important forums. 7 In this Recent Development, I discuss fundamental points on three important subjects. The first subject is the proliferation of norms, interpreted as the multiplication of treaties, customs, and the unilateral acts of international organizations and states. It is possible to integrate many more states into the international legal system, with many norms arising from new and old international organizations as well as the attribution of new capacities and competencies from the national to the international level. However, even if this integration is a clear process, it is impactful enough to change the way we understand international law. The legal framework of the World Trade Organization ("WTO") is one example. 8 The second subject of this paper, which receives more debate and achieves less consensus, concerns the possibility of new sources of international law arising from judicial networks, state agents, and private networks. 9 Actors must contend not only with international administrative law but also with private or hybrid legal regimes that are autonomous in relation to states. International law scholarship normally neglects this as a serious topic of study. 10 However, in some legal subsystems, such as finance or monetary law, those new aspects are important to understanding how they work.
The third subject of this paper is an analysis of the concepts of global constitutionalism, global democracy, and complexity versus fragmentation in international law. These are questions of faith more than questions of argumentation. The main issues are hierarchy, recognition, plurality, or complexity of norms and systems. Divergent discourses emerge from legal scholars in Europe, the United States, and Asia, with strong and contradictory arguments. 11 We are far from consensus or from convincing arguments that stand up to critique.
I. THE PROLIFERATION OF NORMS
Areas previously regulated by national laws or left unregulated are now the objects of international law, regional systems of integration, international organizations, or the law of other national legal systems with extraterritorial effects. International and foreign themes have come to predominate over national subjects.
There are four processes for the multiplication of norms-differing from traditional treaty-making processes-by which international law engages state actors: the inspiring influence of non-national law, the integrative influence of regional and global legal systems, the imperative influence of international law, and the extraterritorial influence of norms originating in powerful countries. These are discussed in the Subparts below.
A. The Influence of Non-National Law
States adopt similar legal solutions regardless of whether international actors prompt them to do so. They are influenced by a process of persuasion, not imposition. Some authors consider the phenomenon as a "normative intercrossing" or "cross-fertilization," that is not only a set of similar national frameworks, 12 but a way to build international law. There are three different modes of influence by which legal systems are transplanted from one 11 jurisdiction to another: international norms and organizations inspire national law, international institutions stimulate the adoption of norms in their members or even in non-members, and the national legal solutions of some states inspire those of other states.
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Regarding international norms and organizations inspiring international law, since the proliferation of international organizations, different states have created institutions or norms to better manage new international legal structures, even if they do not have the legal obligation to do so. There is an intense process of normative cross-fertilization, motivated by the prestige or reputation of some sources, the necessity to find solutions for similar problems, expectations of effectiveness, and political or economic incentives.
14 One example is the effects of the WTO legal system on municipal law. In fact, the expectations of WTO Dispute Settlement Body ("DSB") interpretations, based on previous legal reasoning, shape national public policies. In China, for example, to avoid divergences among national courts, the national government attempted to annul the autonomous power of provinces to rule against WTO law, prohibited internal discretionary measures on economic and trade law, and created jurisdictions to manage the interests of foreigners, internally named "WTO courts."
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In many other cases, international organizations induce or convince countries to adopt national norms. In such cases, states do not see these norms as a foreign model (ultra vires), and they do not fear retaliation, but they identify those norms as the correct solution, or as a better solution, for a common problem. 16 In this situation, affected states do not even need to be members of the international organization that influence their national norms. One example is Brazil's submission of its competition law and policy to the Organisation for Economic Cooperation and Development ("OECD") for peer review. 17 Under the OECD's peer review process, states submit their national 13 Michele Graziadei, Legal transplants and the Frontiers of Legal Knowledge, 10 THEORETICAL norms for peer review to receive qualified criticism. 18 They look to create better conditions to improve their own domestic legal system. 19 Partly in response to criticisms received at the OECD, Brazil, which is not an OECD member created a new competition law framework in 2011.
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A similar movement occurs when a state reproduces a solution implemented nationally in another state. For example, the United States legal framework on money laundering has become a worldwide model and a source of inspiration for the OECD. 21 This influence is frequently asymmetrical, since Europe and the United States influence many more states than vice-versa. 22 In addition, global administrative law is expanding fast. International legal standards created by international organizations, networks of public stakeholders, and networks of private actors provide minimum procedures to be followed by states. 23 States follow these standards by achieving a minimum level of quality. 24 They can then participate in these networks, reducing transaction costs. 25 There 
B. Regional and Global Systems of Integration
Systems of integration can be either regional or global. Global systems concern a limited range of specific issues, which are arranged thematically. Thematic integration involves many states on a specific topic, such as human rights, trade, and the environment. By contrast, regional integration involves a smaller set of states. Countless variations on these two models are possible.
Processes of integration proceed at multiple scales and speeds. At the regional level, legal systems may integrate multiple issues in a coordinated manner simultaneously, but each regional system has its own rationale. Integration may also occur in an uncoordinated manner, involving multiple subjects and a myriad of actors and fragmented processes, which also generate a new complexity.
At the WTO alone, there are notifications of more than five hundred integration processes. 31 Integration processes are a tool to catalyze global integration, providing a mechanism for meta objectives such as global free trade, security, peace, and human rights. New legal spaces gradually emerge, with uniform rules and rules of recognition.
The most advanced regional integration is carried out by the European Union, which accepts the free circulation of people, goods, and factors of production, along with monetary integration and intense cultural exchange.
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Other regional processes, such as MERSOCUR, ASEAN, or NAFTA, advance more slowly. 33 They seek to stimulate local production and reduce dependence on other powers or regions. 34 In the case of MERCOSUR, national public and private actors have been attempting to improve regional trade and diversify exports for more than ten years. 35 Since then, regional trade has increased more than tenfold, while political integration has not progressed. 36 To sum up, regional systems of integration are more than intermediary steps to political integration, and must be understood as valuable legal tools to implement national political economic strategies.
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Europe is a laboratory, a locus for experimentation of new ways of integration that holds positive and negative lessons for other regional systems and for globalization debates. 38 Over forty years, the European Union has created over one-hundred thousand norms. 39 Its economic interdependencies are extremely powerful. It has become unrealistic for a state to consider abandoning the Europe Union, considering the importance of economic interdependence among member countries. The recent economic crisis and the possibility of Greece exiting from the Euro common currency reflect the effects that this could have on the global economy. 40 European integration can teach lessons about "flexibility" in international economic law. The European Union has promoted tolerance going back to the time of adaptation required by states as they internalized supranational rules. Different layers of norms permit integration in a variable geometry. Instead of a federation of states, there is supranational governance. 41 Instead of a constitution, there are constitutionalization processes. 42 European institutions and politicians avoid discussing the replacement of solid institutions such as sovereignty, federalism, and nationality in the name of the maintenance of multicultural and local powers. The simultaneous improvement of local and global power is known as a "glocalization" process. The concept of a national margin of appreciation is another cornerstone of European integration. 44 Courts permit the flexible interpretation of communitarian concepts according to national specificities. 45 As political actors consider whether it is possible to advance a specific subject, they close the national margin, reducing the states' possibilities for different local interpretations of the same supranational rule. A national margin of appreciation is an escape valve for the strongest national tensions, because it (1) allows for different interpretations of the same legal text, according to the legal environment, (2) pacifies cultural conflicts, (3) allows for the coexistence of common rules, and (4) respects differences in the time necessary to absorb and internalize regional rules. 46 This legal scenario creates a Europe à la carte, in which states can chose the most appropriate legal framework for their particular realities.
The idea of national margin of appreciation resembles the idea of accepted level of risk found in the Agreement on the Appreciation of Sanitary and Phytosanitary Measures. 47 In applying the concepts of a national margin of appreciation or a national level of acceptance of risk, respectively, states may choose how to implement an international rule according to their particularities, but only if the international legal framework admits diverse interpretations. 48 This process is more prevalent in European integration than in international economic law.
C. The Expansion of Imperative Norms
Imperative norms can be understood as the peremptory norms of international law, combined with other norms to which states must attend to survive in an international scenario. The recognition of international peremptory norms is a recent movement; acceptance of the concept is increasing. The international courts and tribunals only recognized these norms in 1990. 49 Even if the International Court of Justice ("ICJ") had the opportunity to consolidate peremptory norms after the fall of the Berlin wall, international 44 Hence, in my judgment, a State which denies the Court's jurisdiction to enquire into allegations alleging violation of the Convention would not be lending the co-operation required to "liberate mankind from the odious scourge" of genocide or to fulfill the object and purpose of the Convention. Denying recourse to the Court essentially precludes judicial scrutiny into the responsibility of a State in a dispute relating to the violation of the Convention. 22. This point is of particular cogency in this case concerning Rwanda, a State where genocide took place and which justifiably called on the United Nations Security Council to set up an international criminal tribunal to try those who committed the crime against a section of its population. It will thus not be in keeping with the spirit and objective of the Convention to refuse to allow judicial consideration of the allegation of genocide perpetrated in another country because Rwanda itself or its agents are alleged to be responsible. While this is not to claim that the seriousness of an obligation, the jus cogens status of a norm or the erga omnes nature of an obligation per se confers jurisdiction on the Court, as was recognized in the Judgment, it is nevertheless my opinion that it is incumbent on Rwanda in this case, as a State party to the Genocide Convention-and which itself was a victim of genocide and rightly referred the matter to the competent organ of the United Nations-to allow scrutiny of the allegation that it had breached its obligations under the Genocide Convention.
The norms of international economic law are not considered to be peremptory. However, most states deem it necessary to be part of the WTO, in order to protect themselves from unilateral sanctions by more powerful states, as has often happened in the past.
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D. The Extraterritorial Influence of the Norms of Powerful Countries
Powerful states can impose norms on other states. This usually happens when there is a dependency relationship or political pressure, or when the costs of non-implementation are too severe, as a function of bilateral agreements between private actors. The United States, France, and the United Kingdom, for example, have different rules with extraterritorial effects to combat corruption and regulate certain processes of industrial production, labor standards, and national security. 57 These rules are intended to punish domestic enterprises or even foreign enterprises or individuals that commit crimes in other countries.
As is the case for many other hard issues in internationalization of law, the imposition of national rules is associated with significant crises. Terrorism crises lead some countries to impose security models on the rest of the word. The economic crisis and the financial crisis in the last ten years have had similar consequences. In 2002, as a function of the financial crisis and fraud scandals involving such entities as Enron, WorldCom, Adelphia, Peregrine Systems, and Tyco International, the United States enacted the Sarbanes-Oxley Act. 58 The use of the same U.S. accountability standards from private companies makes it possible to have access to credit with better interest rates. In some cases, the extraterritorial norm is in conflict with other national norms. An example is the motivation of an employee to denounce his enterprise when Finally, the extraterritoriality of rules also significantly affects the processes of production. The classical example is the prohibition by some states of the importation of certain products produced in an undesirable manner. The most significant forum to discuss the legality of these national restrictive measures is the WTO, where such measures are decided in accordance with article XX of the General Agreement on Tariffs and Trade. 60 There are cases, such as those concerning the importation of shrimp and tuna, in which the importer succeeded in imposing its national legal framework on the exporter, with the consent of the WTO.
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In sum, the unilateral acts of some international organizations have become more powerful than ever. Resolutions of the Security Council, decisions and interpretative declarations of the WTO, and decisions of regional and global courts infuse the international legal system with many other norms that either are new or were previously not important enough to be considered legally binding. The multiplication of norms means a multiplication of soft and hard laws, with different degrees of compliance and methods of enforcement. This new international legal scenario today is only possible with the legal mechanisms outlined above.
II. NEW SOURCES OF INTERNATIONAL LAW?
The legal framework constituting international law comes not only from treaties, customs, principles, and unilateral acts of states and international 59 organizations. New processes of normative construction have also arisen from the process of the internationalization of law. The internationalization of law is different from the construction of international law. It is a process that emerges from the national sphere to the international sphere, crosses national spheres without passing through international law, or passes through transnational private law, crossing or ignoring all national and international laws. 62 Different forms of dialogue take place, from which emerge a common legal grammar, constitutional confluence, cross-fertilization between judges, and private legal networks with pretensions of autonomy in relation to the state legal system.
A. Common Legal Grammar
The first step to a dialogue is to know the meaning of the expressions used by other interlocutors. In legal studies, such understandings are usually produced in comparative law. On one hand, the rise of common legal concepts results from different processes: the intensification of the use of the same expressions in different legal instruments; the creation of lists of meanings in treaties, national norms, and private contracts; the reduction of the possibility of imposing interpretative clauses during ratification; and the strengthening of the single undertaking mechanism. On the other hand, the intensification of new concepts comes from communication processes in transnational private networks.
The increasing use of uniform, singular expressions has been particularly valuable in the case of emergent legal concepts. The precautionary principle, the accepted level of risk, and the national margin of appreciation are common examples. The precautionary principle was born in Britain and in Germany in the 1970s. 63 During the 1980s and especially the 1990s, it diffused quickly in many national and international courts and treaties, mainly in trade, environmental and sanitary, and phytosanitary norms, as a principle of law.
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Using a common meaning reduces the possibilities of interpretation of legal expressions at the national level. In second-level analysis, such a term might be used to define a more complex concept, such as the possibility of using the 62 See, e.g., DELMAS-MARTY, supra note 12, at 153. "zeroing" technique to identify dumping. 65 In this case, two contrasting views of the "zeroing" concept spread worldwide. First, American authorities, in imposing legal concepts in regulatory law, employed the term "zeroing." 66 Many countries started to use the same definition and corresponding method, mainly because the U.S. adopted the most anti-dumping measures. 67 Attitudes toward the concept were only changed after discussion in another relevant forum, the WTO. 68 Thus, there was a limitation of the legal concept. 69 This process became more intense with the proliferation and globalization of transnational communities in different areas.
The principle of the single undertaking also has a significant role because it prompts the creation of a common definition by dispute settlement mechanisms, when different states have different interpretations of the same concept. This was prevalent at the WTO, not only because of the direct effect of its decisions on parties, but also because of the effect of WTO decisions on cases outside of the WTO forum. 70 The process is salient because of the importance of precedents for future cases inside the organization, its legitimacy to other forums, and, moreover, because of the migration of WTO judges and panelists to other private mechanisms to settle conflicts. 71 There are various reasons for the legitimacy of DSB/WTO. The first is the highly legal technicality of their decisions. 72 Second, the decisions of the WTO are coherent, since DSBs maintain consistency in their interpretations of WTO law. 73 All reports are founded in precedent. 74 Since the first reports, there has been an effort to build uniform interpretations, looking at how different legal 65 For a definition of the "zeroing" technique, see Sungjoon Cho, No More Zeroing?: The United States systems use international law and its rule of interpretation. 75 Yet, where there was no obligation to follow precedent, DSBs maintain their previous interpretations, building a hybrid system that uses continental and common law rationale at the same time. 76 In any case, the WTO adjudication system is largely sealed off, and uses international law only in a subsidiary way, as with the Vienna Convention on the Law of Treaties There is also an apparent impartiality. It is not possible to affirm that there are political preferences in favor of powerful states, or politically-sensitive themes. The rate of confirmation of irregularities is practically the same between all groups of states. In a certain way, some sensitive themes, such as environmental protection, had more elastic interpretations of some legal concepts, but these were not new since they followed previous models consolidated in American and in European courts. When the WTO specifies a legal concept, it travels towards national policy makers, who start to use the same concept nationally.
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B. Constitutional Confluence
Internationalization of law can occur with the emergence of global legal values. It does not depend on any treaty but is the result of an expansion of values, in a normative intercrossing logic. Through different processes for the constitutionalization of new values, states incorporate into their constitutions similar provisions that are motivated by a single concern. It is a weighty phenomenon, since almost one-third of the states of the world reformed their constitutions after the 1980s. 78 With the expansion of the democratic western model in Southeast Asia and Eastern Europe, and the reduction of dictatorships in Latin America, there was a new space for the introduction of new subjects into constitutions. Constitutional norms are the object of a reinterpretation process. New global values, which are becoming common to many countries, inspire similar constitutional reforms and reinterpretations of constitutional texts. 80 Yet, constitutional texts have an objective materiality. 81 Their meaning is the express object of interpretation, giving a certain margin of flexibility to the interpreter. Intangible norms permeate many constitutional and supranational legal frameworks.
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C. Dialogue of Judges
A dialogue of judges can occur through several mechanisms: from the process of recognition and the self-imposition of limits; with the cognition of foreign law and its decisions; in the definition of foreign or international jurisdiction in case of conflicts; in recognition of decisions taken in other states; and, in a more sophisticated way, with the concern about how law is applied in different states. This process makes it possible to build similar interpretations, contributing to a common or at least similar law.
Some authors believe that there is an informal community of judges who exchange ways of thinking about the law, how to apply international law in national courts, and how to take decisions with extraterritorial effects. 83 Others believe in an openness of judges to a global communication process and point to it as one of the most valuable pillars for a global legal community that is strong enough to link fragmented spaces of global law. 84 Finally, other authors maintain that dialogue is one action of liberal countries involving judges who share common concerns with the building of world law, with valid precedent to the entire judiciary transnational community.
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D. The Emergence of a Global Public Sphere
There is an integration process of networks of domestic and international actors responsible for the creation, implementation, and control of public and private policies. They adopt common solutions as methods for public management, poverty reduction, violence control, and so on. This communicative environment reveals a public sphere. The way to produce this 80 See OST & VAN law, common to different states, is different from the production method of traditional sources of international law. They have their own compliance and enforcement mechanisms. To understand international law nowadays, it is necessary to study diversity.
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A similar concept in liberal logic was proposed by some authors 87 and this Recent Development responds to criticisms that the original concepts are limited to liberal countries. There exists a continuous creative process directed toward empowerment through multiple spheres: institutional and political spheres; progressive mechanisms to ensure the peaceful resolution of disputes; civil and political rights and equal access to courts; rule of law; private property protected from state activity; dense networks of transnational relations between individuals and groups; and informal linkages among elites from different countries (bureaucratic, economics, scientific, and so on).
88 Global administrative law and mutual recognition regimes seem to advance different aspects of a possible global public sphere.
E. Private Normative Regimes
Private regimes also produce law, with major or minor autonomy in relation to state law and international law. The autonomy comes from the capacity to implement decisions taken in a private sphere. We find this in transnational networks, as well as inside domestic arenas. The relationship between these autonomous regimes and (inter) state law can be indifference, opposition, or collaboration 89 For this Recent Development, the most central aspect of private international networks is the passage through national environments. 90 States remain the elements of coordination among national legal orders; however, other transnational networks become relevant. The legal conception becomes thematic instead of territorial. 91 In the periphery, most of the time, law that is created by enterprises, non-state organs, and contracts, non-state organs, and 86 See generally id. 87 contracts has intrinsic validity, and its validity is not dependent on the state.
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The main engine for it is civil society and not political society. The dissemination of a global law comes from the periphery of the system and not from its center. The validity is not from the state, but from expectations of actors that are strong enough to assure the legitimacy and effectiveness of its norms.
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Some legal networks-such as lex mercatoria, lex electronica, lex financiera, and lex deportiva-have density and relevance. Each of these networks has its own rationale. Not only are these networks independent of states, but in many cases they gain power from interactions with states. 94 * There is a factual problem: International law needs these networks to exist, and depends on these legal manifestations to be effective. Sometimes this rule is considered legitimate by large communities (territorialized or not), and it is effective. To sum up, we cannot conceive international law today without these new forms of normative manifestations.
There are three main obstacles to understanding these sub-national, private, and public norms as sources of international law. First, the category "source of international law" has an established meaning among internationalists, with a precise definition. 95 Second, it is impossible to link states with such norms. Third, there will be many consequences to international legal theory that are hard to assume. We will focus only on this last point.
If we assume that there are new sources of international law, we must admit that the actors who produce those sources are subjects of international law. As a result, national judges, civil servants, enterprises, and NGOs would be new subjects of international law. Beyond that, it would be impossible to identify a limit to what is a source of international law, since any contract or norm created by a small network would be able to be considered a new source. If everyone and everything could be a subject and a source, nobody and nothing would be. The concept, along with any theory attached to it, loses its meaning. 92 See, e.g., SLAUGHTER, supra note 85, at 160. 93 See, e.g., Gunther Teubner, 'Global Bukowina': Legal Pluralism in the World Society, in GLOBAL LAW WITHOUT A STATE 3, 8 (Gunther Teubner ed., 1997) (discussing lex mercatoria). 94 See id. at 9-11. 95 U.N. Charter art. 38.
In any case, even if we assume the idea that there are not new sources of international law, the legal framework today poses new challenges. The idea of a pyramid does not correspond to the image of international law today. Hierarchy is not only normative but varies according to each subsystem. The international system is no longer linear, since the rules of recognition could vary and be different at the same time. The possibility of an international legal system presupposes juxtapositions of international orders, in different layers, crossed by different normative discourses. The reception of different rules depends on the subject and source but not the nature of norm itself. The ideas of monism and dualism are not enough to understand the international legal system. The idea of networks seems to be more adequate. Various discussions attempt to use consolidated categories at a national level to apply them to the international arena. Most of the time they have failed because any transposition is impossible at the stage of disorder in a postnational time. One solution proposed by many authors is to change a consolidated concept and so represent civil society as constitutionalized or democratic or the legal order as global.
A first idea is the notion of human community, replacing the modern concept of the state community. This is a seductive notion, but it has its problems. It requires a presupposition that a legal order is intended for human beings directly and not for the states. The process is still more complex, with the densification of legality that oscillates between two different visions for the source of international law-one intended for human beings and the other for states. 97 In that case, there would be two parallel legal systems, one interhuman, and another inter-state. 98 The first one presupposes the idea of a vast human community. 99 The second one presupposes a community of states without a center. 100 in determining the organic competence, the material dominium, and the capacity of a general protection of human rights according to pre-established procedures. The United Nations Security Council lacks legitimacy, and there is no constitutional people, or any functional equivalent, that would permit generalized support where there is no cultural homogeneity, common political founders' myths, a public sphere, or similar forms of representation.
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However, according to the concept of the constitution, it is possible to identify many different constitutions that assume the same reality. Gunther Teubner, for example, identifies multiple constitutional fragments, considering the idea of Niklas Luhmann on the constitution as an element to connect law and politics. 109 According to Teubner, Luhmann's theory is not enough to explain the reality of international law. In this vision, every international legal subsystem (WTO, human rights, environment, lex mercatoria, lex electronica, and so on), would create its own mechanisms for identifying its rules, creating hierarchies, and enforcing its decisions.
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The challenge would be to create a common global law that could admit different sources of legal norms, sometimes conflicting, in a way that respects cultural diversity. Nevertheless, the advance of multiple constitutional fragments does not reveal a better, fairer, or more democratic world.
In this thinking, there would be two possible destinations for the archipelago of constitutional fragments: autonomization or coordination. For autonomization, we understand the enhancing of the sectoral rationale and the exacerbation of antagonisms. For coordination, we understand the building of "meta-meta rules" capable of creating bridges of dialogue among sectoral constitutional fragments. The presence of environmental concerns to WTO judges would be an example of these bridges. However, it is impossible to know which path to follow. Any conclusion is a question of futurology. Finally, it is only possible to identify democracy in a global world if there is a change in the concept of democracy that we have used for at least two hundred years. We found different authors using other definitions for democracy, including the idea of accountability, transparency, and human rights achievements. These concepts could be related to legitimacy or effectiveness, but not to democracy. There is no democracy in international
